
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTE AND COMMENT 483 

As early as the case of Marbury v. Madison, 1 Cranch 170, Chief Justice 
Marshall said : "It is not by the office of the person to whom the writ is 
directed, but by the nature of the thing to be done, that the propriety or im- 
propriety of issuing a mandamus is to be determined." Every officer is amen- 
able to the laws, and if the legislature sees fit to impose purely ministerial 
duties, involving no discretion, upon the chief executive, why should he be 
immune from their performance ? As to such duties, it seems that the general 
principle of allowing relief against ministerial officers should apply, and the 
mere fact that it is the governor against whom the relief is sought, should 
not deter the courts from the exercise of their jurisdiction'. The authority of 
the courts is supreme in the determination of all legal questions judicially 
submitted to them within their jurisdiction, and' no one is exempted from the 
operation of the law. Moreover the duty of faithfully executing the laws is 
solemnly enjoined upon the governor by his oath of office. If the relief 
sought were refused, those persons whose rights had been invaded by exec-. 
utive neglect or refusal to act, would very often be altogether without redress. 
No one desires an unwarrantable encroachment or interference by the courts 
with acts of the executive within his proper sphere of duty, but, when duties 
are imposed upon the governor in regard to which he has no discretion and 
in the execution of which individuals have a direct pecuniary interest, and 
there is no other adequate remedy, they should have protection and an en- 
forcement of justice. 

The danger in the application of the rule lies in the difficulty of distinguish- 
ing between so-called political or executive duties, and those which are defi- 
nitely defined to be performed in some particular manner. That the delicacy 
of the task presented to the courts might, in a close case, cause them to over- 
step the limits of their power seems to be the only valid objection of the 
courts holding this view. Large discretion in determining the character of 
all acts to be performed by the governor might, it is said, infringe upon the 
right of that executive to use his discretion in determining the same question. 
But is it to be supposed that the courts, any more than the governor, will 
overstep the limit of the powers conferred or will exercise an unwarranted 
jurisdiction? Possibly there would be a tendency that the courts, in deter- 
mining what is a ministerial duty, might exert a control over the executive 
department, and might in. a way deprive it of its right of discretion^ Is this 
a sufficient reason for giving an absolute immunity to the governor from all 
control, even in a clear case where the duty is plainly ministerial, and has so 
been held as regards other executive officers? To the writer it seems not. 
The legislature could readily obviate all difficulty in the matter by conferring 
upon the governor only such duties as are clearly executive and political in 
their nature. N. K. F. 



What Constitutes an Appearance in an Action for Divorce. — Petition 
for divorce by a resident of New Jersey. The divorce act of 1907 of that 
State provides that a defendant is to be brought under the jurisdiction of the 
court by personal service or if a non-resident by publication. Defendant was 
a resident of New York. Neither of these methods was employed, but in- 
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stead defendant's solicitor endorsed an acknowledgment of service on a cita- 
tion issued to plaintiff's attorney which was returned into court and entered 
a formal appearance with the clerk of the court and filed an answer. Held, 
the court had no jurisdiction of the person of the defendant and the petition 
was dismissed. Henry v. Henry (N. J. Eq. 1912) 82 Atl. 47. 

As a general rule jurisdiction may be acquired of the person of a defend- 
ant in a civil action by his voluntary appearance in court, either by attorney 
or in person, and submission to the court's authority; Meyers v. American 
Locomotive Co., 201 N. Y. 163, 94 N. E. 605; Flint v. Comly et al., 49 Atl. 
(Me.) 1044; Multnomah Lumber Co. v. Basket Co. (Ore.) 99 Pac. 1046; Ma- 
honey v. Middleton, 41 Cal. 41 ; Cal. etc. Lumber Co. v. Mogan, 108 Pac. 
(Cal.) 882; Blair v. Sennott, 35 111. App. 368; Sunier v .Miller, 105 Ind. 393; 
Freeman v. Waynant, 25 Kan. 279; Hunt v. Ellison, 32 Ala. 173; Bowdou: 
College v. Merritt, 59 Fed. 6; McCullough v. Ry. Ass'n., 73 Atl. (Pa.) 1007. 
But the court in the principal case, though admitting the above to be the 
general rule, said : "In divorce cases another rule prevails. There the statute 
must be strictly followed, for the reason that the issue does not alone concern 
the parties to the cause. It concerns organized society, which is based upon 
the settled and orderly customs and obligations attendant upon the marriage 
status. It will not permit that status to be changed or modified except in the 
manner pointed out by the laws which it has sanctioned. Parties cannot be 
permitted to become divorced by any sort of consent. The proceeding in all 
its parts must be strictly adverse and in accordance with the statute." 

In Dodge v. Dodge, 90 N. Y. Supp. 438 and in Freeman v. Freeman, no 
N. Y. Supp. 686 it was held that appearance by attorney acting under direc- 
tion of the defendant in divorce proceedings gave the court jurisdiction, 
though the defendant had not been personally served with summons. In the 
latter case Kellog, J., dissenting, conceded the rule, but looked upon a volun- 
tary appearance by the defendant with suspicion, as tending to prove collusion. 
In Pennsylvania, in an action for divorce, the respondent residing in New 
Jersey entered an appearance by attorney. It was objected that respondent 
had not been served and that the proper course of procedure was by publica- 
tion, but the court held that an appearance cured any defect in the process 
and that there was no presumption of collusion from such an entry of appear- 
ance; Rem v. Rem, 22 Wkly Notes of Cas. (Pa.) 226. The Pennsylvania 
court in the later case of English v. English, 19 Pa. Super. 586, said : "The 
commonwealth is always the unnamed third party to the (divorce) proceed- 
ing. Divorces are granted on public grounds, and not to suit the mere de- 
sires of the parties. Hence suspicious circumstances tending to show collu- 
sion will be closely scrutinized by the courts. An acceptance of service after 
it is too late to make a valid service, or an appearance notwithstanding a 
fatal defect in the service of the writ, or in the publication, it may be coni- 
ceded is a circumstance suggestive of collusion, which may be taken into con- 
sideration in connection with other circumstances in determining that question 
of fact * * * (but) * * * the public cannot be interested in technical objec- 
tions, and being always present in court by the judge it cannot be taken by 
surprise for want of notice," and the court held that the same rules, there- 
fore, may govern as in other causes, and that neither on principle nor on 
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authority could it be declared as an unvarying rule that an appearance, in the 
absence of due legal service of the subpoena, is conclusive evidence of collu- 
sion. 

In Delaware, the case of Wood v. Wood (1909) 74 Atl. 376, is directly in 
point as supporting the decision of the principal case. The prior divorce act 
in Delaware provided that a summons shall issue for the defendant's appear- 
ance, and upon such appearance, or upon proof of the service of summons, 
or upon proof of substituted service, the cause shall proceed to trial. The 
laws of 1907 provide that a summons shall issue for the defendant's appear- 
ance, and upon proof of the service of summons or of substituted service the 
cause shall proceed to trial. The clause in the former act, "and upon sudh 
appearance," was omitted. The court held that it was perfectly clear that 
under the old act there were two means of obtaining jurisdiction, one, by 
appearance, the other, by proof of service, while the new act prescribed only 
one method, to-wit, by service, and said: "We think this new act contem- 
plates an adverse proceeding, and the proceedings throughout must be free 
from taint or color of collusion. * * * The defendant voluntarily comes into 
court (she appeared by attorney) and attempts to assist by appearance in 
having the charge that she has violated her marriage vow determined against 
her as speedily as possible, all of which we think is against the clear intent 
of the act, and especially against public policy." The court believed the omis- 
ison of the clause, supra, was a sufficient indication of the legislative intent 
that voluntary appearances should not be allowed in divorce proceedings. 

And in the principal case we find that the court rested its decision very 
largely upon the ground that the legislature must have intended the new 
divorce act to be mandatory and expressive of a public policy to t>e strictly 
enforced. The court held that inasmuch as the act of 1907 prescribed the 
same procedure in divorce actions as in other cases in chancery except so far 
as other process and procedure was prescribed by or under, the authority of 
this act, and then proceeded to prescribe a method of obtaining jurisdiction, 
it was clear that a voluntary appearance, as under the old act according to the 
rules of chancery, was no longer permissible. 

The decision of the principal case can hardly be said to be judicial legisla- 
tion, but it is certainly indicative of the present tendency of the courts and 
legislatures to tighten up on our divorce laws in response to the continual out- 
cry against them. The mere fact, however, that the pendulum has already 
swung so far in one direction ought not to be a ground for swinging it too 
far in the other. L. F. M. 



The Question of the Validity of a Stipulation for Attorney's Fees 
Under the Negotiable Instruments Law. — Does the provision of the Nego- 
tiable Instruments Law, that "the sum payable is a sum certain within the 
meaning of this chapter, although it is to be paid : * * * (5) With costs of 
collection or an attorney's fee in case payment shall not be made at maturity," 
give validity to such a stipulation? The question is answered in the negative 
by a recent case, Miller v. Kyle (Ohio 191 1), 97 N. E. 372- 

No other case that has directly passed on the same question has beenr 



